IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANGELO C. BORI A, SR

On Hs Om Behal f, and as

Co- Adm ni strator of the Estate of

Angelo C. Boria, Jr., Deceased;
CARVEN AYALA,

On Her Omn Behal f, and as

Co- Adm ni strator of the Estate of

Angelo C. Boria, Jr., Deceased; and
EDWARD L. COURTNEY, JR ,

Cvil Action
No. 06-cv-4384

Plaintiffs
VS.

OFFI CER ROBERT BOVERS,
Individually, and in Hs Oficial Capacity
as Menber of the Reading Police Departnent;
OFFI CER DAVI D D. HOGAN,
Individually, and in Hs Oficial Capacity
as Menber of the Reading Police Departnent;
CH EF CHARLES R BROAD,
MAYOR THOVAS M MAHON,
JOHN DCES | - X,
I ndi vidually, and in Their Oficial
Capacity as Menbers of the Reading Police
Department; and
Cl TY OF READI NG,

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Def endant s

ORDER
NOW this 31t day of March, 2009, upon consideration
of The Readi ng Defendants’ Mdtion for Summary Judgnent filed

July 14, 2008!;, upon consideration of the Brief in Support of the

. Def endants O ficer Robert Bowers, Oficer David D. Hogan, Chief
Charles R Broad, Mayor Thomas McMahon and the City of Reading are
collectively the “Readi ng Defendants”.



Readi ng Def endants’ Mdtion for Sunmary Judgnment?; and for the
reasons articulated in the acconpanying Opi nion,

| T 1S ORDERED that The Readi ng Def endants’ Motion for

Summary Judgnent is granted in part and denied in part.

| T IS FURTHER ORDERED t hat The Readi ng Def endants’

Motion for Sunmary Judgnent is granted as to plaintiffs’ clains
for delaying nedical treatnent, unlawful seizure and arrest, and
plaintiffs’ various Mmnell clains® in Count I.

T 1S FURTHER ORDERED that plaintiffs’ clains for

del ayi ng nedi cal treatnent, unlawful seizure and arrest, and
plaintiffs’ various Mnell clains in Count | are dism ssed from
Count | of plaintiffs’ Conplaint.

| T IS FURTHER ORDERED t hat The Readi ng Def endants’

Motion for Summary Judgnent is granted as to Counts |1, V, VI,
VIl and VIIl of plaintiffs® Conplaint.

| T IS FURTHER ORDERED t hat Counts II, V, VI, VII and

VIIl are dismssed fromplaintiffs’ Conplaint.

IT 1S FURTHER ORDERED that all clains asserted in

plaintiffs’ Conpl aint against defendants Chief Charles R Broad,

Mayor Thonmas McMahon, and the City of Reading are di sm ssed.

2 Plaintiffs did not file a brief or response in opposition to The

Readi ng Def endants’ Mtion for Summary Judgment.

s Monel | v. Departnment of Social Services, 436 U.S. 658,
98 S. Ct. 2018, 56 L.Ed.2d 611 (1978).




| T 1S FURTHER ORDERED t hat defendants Chief Charles R

Broad, Mayor Thomas McMahon, and the Cty of Reading are
di sm ssed as parties to this action.

IT 1S FURTHER ORDERED that all clains asserted in

plaintiffs’ Conplaint against fictitious defendants John Does |-X
are di sm ssed.

IT 1S FURTHER ORDERED that fictitious defendants John

Does |I-X are dism ssed as parties to this action.

| T IS FURTHER ORDERED t hat The Readi ng Def endants’

Motion for Sunmary Judgnent is denied as to plaintiffs’ clains
for excessive force, unlawful danage to the residence and
destruction of property, and conspiracy in Count | and as to

Counts Il and IVin their entirety.

BY THE COURT:

[ s/ James Knol | Gardner
Janmes Knoll Gardner
United States District Judge
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OP1 NI ON

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on The Reading
Def endants’ Motion for Summary Judgnent, which notion was filed
on behal f of defendants O ficer Robert Bowers, Oficer David D
Hogan, Chief Charles R Broad, Mayor Thomas McMahon and the City
of Reading (collectively, the “Reading Defendants”), on July 14,
2008.% Plaintiffs’ Answer to Defendants’ Statenent of Undi sputed
Facts (“Plaintiffs’ Facts”) was filed on August 14, 2008.°
Plaintiffs did not file a brief or response in opposition to
def endants’ notion for sunmary judgnent.

Upon consi deration of the Readi ng Defendants’ brief and

the parties’ statenents of disputed and undi sputed facts, and for

4 On July 14, 2008, the Readi ng Defendants also filed their Brief in
Support of the Readi ng Defendants’ Mdtion for Summary Judgnment (“Defendants’
Brief”) and their Statenent of Relevant Undi sputed Facts in Support of the
Readi ng Def endants’ Mdtion for Summary Judgnment (“Defendants’ Facts”).

The Readi ng Defendants’ Reply to Plaintiffs’ Answer to the

Statement of Rel evant Undi sputed Facts in Support of the Readi ng Defendants’
Motion for Sunmary Judgnent was filed on August 29, 2008.

5 At the commrencerent of this action on Septenmber 29, 2006 this case
was assigned to ny colleague District Judge Thonas M Col den. On October 23,
2006 the case was reassigned from Judge Golden to nmy coll eague District Judge
Lawence F. Stengel. On Cctober 9, 2008 the case was reassigned from Judge
Stengel to me.

On July 30, 2008, plaintiffs filed their unopposed Mtion to
Enl arge Tine to Respond to Defendants’ Mdtion For Sunmary Judgrment and
requested a 14-day extension of tinme in which to respond to The Readi ng
Def endants’ Motion for Summary Judgment. Because plaintiffs filed their
response on August 14, 2008, Judge Stengel entered an Order on August 18, 2008
denying plaintiffs’ notion for enlargenent of time as noot.
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the reasons articulated in this OQpinion, | grant in part and deny
in part The Readi ng Defendants’ Mdtion for Summary Judgnent.

Specifically, | grant The Readi ng Defendants’ Motion
for Summary Judgnent as to plaintiffs’ federal constitutional
claims under Section 1983 in Count | for del aying nedi cal
treatnent, unlawful seizure and arrest, and plaintiffs’ various
Monell clains.® | also grant The Readi ng Defendants’ Motion for
Summary Judgnent as to plaintiffs’ state-law clains for
negl i gence and negligent supervision (Count I1), intentional
infliction of enotional distress (Count V), negligent infliction
of enotional distress (Count VI), false arrest (Count VII) and
fal se inprisonment (Count VIII).

Because all clains against them have been di sm ssed, |
di sm ss defendants Chief Charles R Broad, Mayor Thomas MMahon
and the City of Reading as parties to this action. In addition,
| dismss the fictitious defendants, John Does 1-X, because
di scovery has closed without plaintiffs identifying these
def endant s.

| deny The Readi ng Defendants’ Mdtion for Summary
Judgenent as to plaintiffs’ federal Section 1983 constitutional
clains in Count | for excessive force, unlawful damage to the
resi dence and destruction of property, and conspiracy. | also

deny The Readi ng Defendants’ Mtion for Summary Judgnent as to

6 Monel | v. Departnment of Social Services, 436 U.S. 658,
98 S. Ct. 2018, 56 L.Ed.2d 611 (1978).
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plaintiffs’ state clains under the Pennsyl vania Survival Act’

(Count 111) and the Pennsylvania Wongful Death Act® (Count 1|V).

JURI SDI CT1 ON

Jurisdiction in this case is based upon federal
question jurisdiction. 28 U S.C. 88 1331, 1343. The court has
suppl emental jurisdiction over plaintiffs’ pendent state |aw

clains. See 28 U.S.C. § 1367.

VENUE
Venue is proper pursuant to 28 U S.C. 8§ 1391(b) because
the events giving rise to plaintiffs’ clains allegedly occurred
inthe City of Reading in Berks County, Pennsylvania, which is

| ocated within this judicial district.

PROCEDURAL HI STORY

Conpl ai nt
On Septenber 29, 2006, plaintiffs Angelo C. Boria, Sr.,

Carnen Ayala, and Edward L. Courtney, Jr. filed their Conplaint
agai nst defendants O ficer Robert Bowers, Oficer David D. Hogan,
Chief Charles R Broad, Mayor Thomas McMahon, John Does 1-X,

Dr. N cholas Bybel, the City of Reading, and the County of

7 42 Pa.C.S.A. § 8302.

8 42 Pa.C.S.A. § 8301.
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Ber ks. ® Both plaintiffs Boria, Sr. and Ayala bring this suit
in their own behalf and as the co-adm nistrators of the estate of
their deceased son, Angelo C. Boria, Jr

Plaintiffs bring their clains against defendants
Bower s, Hogan, and Does 1-X in both defendants’ i ndividual
capacities and in their official capacities as nenbers of the
Readi ng Police Departnent. Both defendants Chief of Police Broad
and Mayor McMahon are in this lawsuit in their individual
capacities only.

Plaintiffs eight-count Conplaint alleges various
constitutional violations brought pursuant to 42 U S. C. 8§ 1983,
as well as several pendent state-law clains arising out of the
death of Angelo C. Boria, Jr. and the arrest of plaintiff
Edward L. Courtney, Jr. on Cctober 1, 2004 in Readi ng,

Pennsyl vani a by a Reading police officer for allegedly possessing
a sawed-of f shot gun.

In Count |, all plaintiffs sue all defendants pursuant
to Section 1983 alleging nmultiple constitutional violations.

Al t hough the Conplaint is not very clear in sone

respects, it appears that plaintiffs are bringing five Section

9 On January 9, 2009, by agreenent of counsel, | dismssed al

cl ai s agai nst defendants Bybel and the County of Berks.

10 Oiginally Chief Broad was sued in both his individual capacity
and in his official capacity as Chief of Police of the Reading Police
Department, and Mayor McMahon was sued in both his individual capacity and in
his official capacity as Mayor of the City of Reading, Pennsylvania. However,
on Septenber 17, 2007 Judge Stengel issued an Order striking all references to
Chi ef Broad and Mayor McMahon being sued in their official capacities.
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1983 clains for alleged constitutional violations: (1) use of
excessive force; (2) delaying nedical treatnent; (3) unlaw ul
seizure and arrest; (4) unlawful damage to the residence and
destruction of property; and (5) conspiracy.! Plaintiffs also
bring related Monell clains agai nst defendants for devel opi ng,

i npl ementing, and carrying out policies, practices, or procedures
whi ch caused these all eged constitutional harns to plaintiffs.

In Count 11, all plaintiffs bring pendent state-|aw
clainms for negligence and negligent supervision against the
Readi ng Def endants and Does 1-X

In Count 111, plaintiffs Boria and Ayala bring a
Pennsyl vani a Survival Act claimagainst the Readi ng Defendants
and Does 1-X. In Count 1V, those plaintiffs bring a claimunder
t he Pennsyl vania Wongful Death Act agai nst those defendants.

In Count V, all plaintiffs allege a state-|aw cl ai m of
intentional infliction of enotional distress against the Reading
Def endants and Does 1-X. In Count VI, all plaintiffs allege a
state claimfor negligent infliction of enotional distress
agai nst these defendants.

In Count VII, plaintiff Courtney brings a Pennsyl vania

state fal se arrest clai magainst the Readi ng Def endants and Does

1 The Conpl aint clains that defendants violated the Constitution by

“maki ng public statements and produci ng official reports designed to cover up
their unlawful and unconstitutional acts as well as the true cause of
Decedent’s death.” Conplaint at page 17. | interpret this as alleging a
Section 1983 conspiracy claim



1-X. In Count VIII, plaintiff Courtney brings a state-law fal se

i npri sonnment cl ai magai nst these defendants.

Readi ng Def endants’ Mdtion to Disniss

The Readi ng Defendants filed the Mtion of the Reading
Def endants to Dismss Portions of Plaintiffs’ Conplaint Pursuant
to Fed. R G v.P. 12(b)(6) on February 12, 2007. Plaintiffs filed
t heir Menorandum of Law in Qpposition to Readi ng Defendants’
Motion to Dismiss Portions of Plaintiffs” Conplaint on May 16,
2007. In their response, plaintiffs withdrew their clains under
t he Ei ghth Anendnent. 2

On Septenber 17, 2007, Judge Stengel granted the
Readi ng Defendants’ notion to dismss in part and denied the
nmotion in part. Judge Stengel’s Order dismssed: (1) Count I
(negligence and negligent supervision) against the Reading
Def endants; (2) Counts IIl (survival action), IV (wongful
death), and V (intentional infliction of enotional distress)
agai nst defendants Broad, McMahon, and the City of Reading; and
(3) Count VI (negligent infliction of enotional distress) against

t he Readi ng Defendants.®® In addition, Judge Stengel’s O der

12 Menor andum of Law in Opposition to Reading Defendants’ Mdtion to

Di smiss Portions of Plaintiffs’ Conplaint at page 4 n.1.

13 Judge Stengel’s Order left fictitious defendants Does 1-X as the
only remai ni ng defendants in Counts Il (negligence and negligent supervision)
and VI (negligent infliction of enotional distress). Below, | disnmnss
fictitious defendants Does 1-X fromthis action because di scovery has been
closed for some tinme and plaintiffs have not identified these defendants.
Accordingly, | will not further address plaintiffs’ Counts Il and VI clains in
t hi s Opi ni on.



struck all reference to: (1) defendants Broad and McMahon bei ng
sued in their official capacities; (2) defendants Bowers and
Hogan being sued in their official capacities in Counts |I-VI;
and (3) alleged violations of the Pennsylvania Constitution under

Section 1983.

D scovery
Judge Stengel’s Septenber 18, 2007 Scheduling Order

ordered discovery to be conpleted by Decenber 14, 2007 and set a
January 15, 2008 deadline for plaintiffs’ expert reports. On
Decenber 7, 2007 defendants filed a notion requesting that

def endants’ di scovery deadline be extended 60 days until
February 12, 2008, and that plaintiffs be required to provide
defendants with copies of all materials prepared by or relating
to Dr. John J. Shane!'* by Decenber 21, 2007 or be precluded from
offering any testinony, or nmaterial prepared, by Dr. Shane as
evidence in this case.

On February 19, 2008, Judge Stengel granted defendants’
noti on, extended defendants’ discovery deadline by sixty days
fromthe date of his Order, and ordered plaintiffs to provide
defendants with copies of all materials prepared by, or referring

to, Dr. Shane within 10 days of the date of his February 19, 2008

14 John J. Shane, MD. is plaintiffs’ expert pathol ogist.
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Order or be precluded fromoffering any testinony, or materi al
prepared, by Dr. Shane as evidence in this case.

As | noted in footnote 2, above, this case was
reassi gned from Judge Stengel to nme on October 10, 2008. MWy
Decenber 18, 2008 Order granted in part and denied in part The
Readi ng Defendants’ Mtion to Strike the Report of Dr. John J.
Shane, struck Dr. Shane’s report and all references thereto from
Plaintiffs’ Answer to Defendants’ Statenent of Undi sputed Facts,
and precluded plaintiffs fromoffering any testinony, or materi al
prepared, by Dr. Shane as evidence in this case.

My Order was based, in part, upon the fact that
plaintiffs did not produce Dr. Shane’s report until August 14,
2008, nearly six nonths after Judge Stengel’s deadline, and the
fact that plaintiffs did not file a response to defendants’
notion to strike Dr. Shane’'s report.

As noted in footnote 6, above, on January 9, 2009, by
agreenent of counsel, | dism ssed all clains agai nst defendants
Bybel and the County of Berks.

This matter is now before the court on The Readi ng

Def endants’ Motion for Summary Judgnent.

FACTS DEEMED ADM TTED

Judge Stengel’s Rule 16 Conference Notices filed

Cct ober 31, 2006, February 12, 2007 and March 28, 2007 directed
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the parties “to conply with Judge Stengel’s Polices and
Procedures”.

Judge Stengel’s Policies and Procedures require any
party noving for summary judgnent to include with their notion a
statenment setting forth all undisputed facts which entitle the
movant to summary judgnent, and require any party opposing
summary judgnent to set forth a statenent of the naterial facts
whi ch present genuine issues for trial.

These statenents of material fact nust “include
specific and not general references to the parts of the record
t hat support each statenent. Each stated fact shall cite the
source relied upon, including the page and |ine of any docunent
to which reference is made.” Judge Stengel’s Policies and
Procedures al so give the parties notice that the court “wll
accept all material facts set forth in the noving party’s
statenent as admtted unless controverted by the opposing
party.”?®

In this case, defendants filed a statenent of
undi sputed facts in support of their notion for summary judgnent.
Al though plaintiffs filed a statenent of disputed facts, they did
not do so in the manner set forth in Judge Stengel’s Policies and

Procedures. Specifically, plaintiffs failed to provide specific

15 Judge Stengel’s Policies and Procedures, Section Il, C 4., Eastern

District of Pennsylvania Federal Practice Rules Annotated (Peter F. Vaira,
Ed.), Gann Law Books, 2006 Edition, Appendix 1, page 705; 2007 Edition,
Appendi x |, page 735.

SoXidio-



references to the record for their counter avernents of fact in
numer ous paragraphs. In addition, in many other paragraphs,
plaintiffs relied solely on Dr. Shane’s report to support their
di sputed facts, despite the fact that all references to Dr.
Shane’ s report were stricken by ny Decenber 19, 2008 Order.
Requiring a statenment of undisputed facts and a
responsi ve statenent of material facts which present genui ne
issues for trial is consistent with Rule 56 of the Federal Rules
of Gvil Procedure. Rule 56 requires the novant to provi de proof
that there are no genuine issues of material fact, and requires
t he non-novant to “not rely nerely on allegations or denials in
its own pleading...[but to] set out specific facts show ng a
genui ne issue for trial.” Fed.RCv.P. 56(e)(2).
In addition, Rule 83(b) of the Federal Rules of G vil

Procedure provides:

A judge may regul ate practice in any manner

consistent wwth federal |aw, rules adopted under

28 U.S. C. 88 2072 and 2075, and the district’s

| ocal rules. No sanction or other disadvantage

may be inposed for nonconpliance with any

requi renent not in federal |aw, federal rules, or

the local rules unless the alleged viol ator has

been furnished in the particular case with actual

notice of the requirenent.

Plaintiffs had notice of Judge Stengel’s Policies and

Procedures, which clearly were not conplied wth.
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Accordingly, for the purposes of the within notion,
deemadmtted all facts contained in paragraphs 5-6, 15, 20-21,
23-26, 28, 30, 32-34, 37, and 40-42 of the Statenent of Rel evant
Undi sputed Facts in Support of the Readi ng Defendants’ Motion for

Summary Judgnent filed July 14, 2008 (Docunent 25-2).

STANDARD OF REVI EW

As indicated above, plaintiffs did not file a brief or
response in opposition to The Readi ng Def endants’ Motion for
Summary Judgnent. Rule 7.1(c) of the Local Rules of the United
States District Court for the Eastern district of Pennsyl vania
(“Local Rules”) provides that

any party opposing [a] notion shall serve a brief
in opposition, together with such answer or other
response which nmay be appropriate, within fourteen
(14) days after service of the notion.... In the
absence of a tinely response, the notion may be
granted as uncontested except that a summary
j udgnment notion, to which there has been no tinely
response will be governed by Fed. R Gv.P. 56(c).1*®
E.D.Pa.R Giv.P. 7.1(c).

Federal Rule of G vil Procedure 56(e)(2) (fornmerly Rule

56(c)) provides that “[i]f the opposing party does not so

respond, summary judgnent should, if appropriate, be entered

agai nst that party.” (Enphasis added). Pursuant to this rule,

failure to respond to a summary judgnment notion is not fatal to

16
56(e)(2).

Federal Rule of Civil Procedure 56(c) has been renunbered



plaintiffs’ clains because the court has the obligation to review
the nerits of an unopposed summary judgnent notion. Peter v.

Li ncoln Technical Institute, 255 F. Supp.2d 417, 426 (E.D. Pa.

2002) (Van Antwerpen, J.).

The court should grant summary judgnent “if the
pl eadi ngs, the discovery and disclosure materials on file, and
any affidavits show that there is no genuine issue as to any
material fact and that the novant is entitled to judgnent as a

matter of law.” Fed. R Cv.P. 56(c); Startzell v. Gty of

Phi | adel phia, 533 F.3d 183, 192 (3d Cr. 2008). See Anderson v.

Liberty Lobby, Inc., 477 U S 242, 106 S. . 2505, 91 L.Ed.2d 202

(1986) .

“The court nust view all evidence and draw all
inferences in the light nost favorable to the non-noving party,
and summary judgnent is appropriate only if there are no genui ne
issues of material fact.” Startzell, 533 F.3d at 192. Only
facts that nay affect the outcone of a case are “material.”
Anderson, 477 U.S. at 248, 106 S.C. at 2510; 91 L.Ed.2d at 211.

Once the party noving for summary judgnment has
satisfied its burden by show ng that there are no genuine
di sputes as to any material facts, the non-nbvant nust provide
evi dence to support each elenent on which it bears the burden of

proof. See Monroe v. Beard, 536 F.3d 198, 206-207 (3d CGr
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2008); Padillas v. Stork-Ganto, Inc., 186 F.3d 412, 414 (3d G

1999).

Plaintiffs cannot avert summary judgnment with
specul ation or by resting on the allegations in the pleadings,
but rather nust present conpetent evidence fromwhich a jury

could reasonably find in plaintiffs’ favor. R dgewod Board of

Education v. NE for ME , 172 F.3d 238, 252 (3d Gr. 1999);

Berrier v. Sinplicity Corporation, 413 F. Supp.2d 431, 437

(E. D. Pa. 2005)(Davis, J.).

FACTS

Based upon the foregoing standard of review, the
St at enent of Rel evant Undi sputed Facts in Support of the Reading
Def endants’ Motion for Summary Judgnent (“Defendants’ Facts”),
including the facts deened adnmitted as enunerated above; the
depositions, affidavits and other record papers enunerated in the
footnotes in this section; the pleadings; the pertinent facts and
inferences viewed in the light nost favorable to the plaintiffs
as the non-noving parties, are as follows.

On Cctober 1, 2004, at about 10:30 p.m, plaintiff
Edward L. Courtney, Jr. was sleeping in his upstairs bedroom at

338 Pearl Street, Reading, Pennsylvania.'” Angelo C. Boria, Jr.,

e Deposition of Edward L. Courtney, Jr. (“Courtney Deposition”) at

page 57. Portions of the Courtney Deposition were attached as Exhibit Cto
The Readi ng Def endants’ Mtion for Summary Judgrment, and as Exhibit Ato
Plaintiffs’ Answer to Defendants’ Statenent of Undisputed Facts.
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t he decedent, was watching tel evision downstairs with Al an
Gregory Santana, decedent’s cousin.!® Joshue Harvey, Courtney’s
stepson, was washing dishes in the kitchen.' Decedent was
engaged to Courtney’s stepdaughter, Samantha Ri efsnyder, and had
been living with Courtney’s famly for parts of three to four
nont hs. 2°

Downst airs, decedent picked up a | oaded shotgun and
then tripped over a speaker wire, causing the shotgun to
accidentally fire through the hone’s front w ndow. 2* Al an went
upstairs and woke Courtney to tell himthat Angel accidentally
fired the shotgun.? Reading police officers responded after
receiving a 9-1-1 call that shots had been fired in the hone and
that a juvenile nmale was screamng for help.? Police officers

br oke open the door and entered Courtney’s residence.? Oficers

18 Courtney Deposition at pages 58-59; Affidavit of Alan G egory
Santana (“Santana Affidavit”) at page 21, Exhibit D to The Readi ng Def endants’
Motion for Sunmary Judgnent.

19

page 21.

Courtney Deposition at pages 13-14 and 58-59; Santana Affidavit at

20 Courtney Deposition at pages 13-15.

21 Def endant s’ Facts at paragraph 4; Courtney Deposition at pages 60
and 70; Santana Affidavit at page 21; Plaintiffs’ Facts at paragraph 4.

22 Courtney Deposition at pages 59-60.

23 Def endant s’ Facts at paragraph 2; CAD Operations Report at page 3,
Exhi bit A to The Readi ng Defendants’ Motion for Summary Judgnent; Plaintiffs’
Facts at paragraph 2.

24 Courtney Deposition at pages 71-73; Santana Affidavit at page 23.
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Bowers and Hogan were the first officers to enter the
resi dence. ?°

The police officers told Courtney not to nove and
handcuf fed decedent, who was |lying on the floor with his hands
behi nd his back.?® While decedent was on the floor and
handcuffed, Oficers Bowers and Hogan started beating him?2’ One
of the officers hit decedent “between five and ten” tinmes in the
head and upper left shoulder with a netal flashlight, and kicked
himin the left side “four or five tinmes.”?® Another “five to
six” officers struck decedent with their batons and flashlights,
and ki cked, hit, and stonped decedent. ?°

This beating continued for “three to four, five
m nutes.”3 Decedent remai ned handcuffed and face down during
the entire beating.3 After the beating, the police officers

gr abbed decedent by the handcuffs and “yanked hi m up” because he

25 Def endants’ Facts at paragraph 3; Plaintiffs’ Facts at paragraph
3; Reading Police Departnment Sunmary | ncident Report (“Sunmary |ncident
Report”) at pages 8 and 12; The Readi ng Defendants’ Mtion for Summary
Judgnent at page 8. Portions of the Summary Incident Report were attached as
Exhibit B to The Readi ng Defendants’ Motion for Summary Judgnent, and as
Exhibit Dto Plaintiffs’ Answer to Defendants’ Statenent of Undi sputed Facts.

26 Courtney Deposition at pages 77-79.

21 Courtney Deposition at pages 78-79; Summary Incident Report at

pages 9 and 12-13.

28 Courtney Deposition at pages 80-83.

29 Courtney Deposition at pages 85-88 and 93-94.

30 Courtney Deposition at page 140.

81 Courtney Deposition at pages 92 and 95-96.
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wasn’'t able to get up under his own strength.3? The police
of ficers threw or shoved decedent out the door.*

Decedent suffered severe injuries, including “blunt
force trauma to the head” and a fractured rib.3 This beating
caused decedent’s death

The police officers then began turning over and
breaking things in Courtney’s house.®* The police officers first
ti pped over and broke a | arge entertai nment center which
contained a big screen television.* The police officers then
moved an anti que bureau whi ch contai ned various “kni ckknacks,”
breaking “a lot” of themin the process.® The police officers
al so picked up and threw | arge stereo speakers into the kitchen,
denting the refrigerator.3®

The police officers found the shotgun that decedent

accidentally fired in plain view 3°

32 Courtney Deposition at pages 100-101.

33 Courtney Deposition at pages 101-102.

34 Dr. Land's Autopsy Report (“Land Report”) at page 3. Dr. Land's
Aut opsy Report was attached as Exhibit F to The Readi ng Defendants’ Mdtion for
Sunmary Judgnent, and as Exhibit Cto Plaintiffs’ Answer to Defendants’
St atement of Undi sputed Facts.

35 Courtney Deposition at pages 110-111.

36 Courtney Deposition at pages 110-111.

37 Courtney Deposition at page 111.

38 Courtney Deposition at page 114.

39 Def endants’ Facts at paragraph 34; Plaintiffs' Facts at
par agr aph 34.



Ten m nutes el apsed between the tine decedent was
arrested and when the decedent first received nedical care.*

The police also arrested Courtney and Santana. *

Courtney attended a single one hour counseling session
shortly after the incident.* Courtney did not see any ot her
counsel ors except for his famly physician, with whom he did not
tal k specifically about the incident.* Since the incident,
Courtney has suffered “two m ni-strokes” and has had difficulty

sl eepi ng. *

Dl SCUSS| ON

Count | (Section 1983 Constitutional d ains)

Plaintiffs’ constitutional clains are actionable
agai nst defendants through 42 U.S.C. § 1983. Section 1983 is an
enabling statute that does not create any substantive rights, but
provides a remedy for the violation of federal constitutional or

statutory rights. Guenke v. Seip, 225 F.3d 290, 298 (3d Cr

2000). Section 1983 states:

40 Sunmary | nci dent Report at page 5; Exhibit E to Plaintiffs Answer

to Defendants’ Statement of Undi sputed Facts at page 2.

41 Courtney Deposition at pages 125-129; Santana Affidavit at

page 22.
42 Courtney Deposition at pages 115-118.
43 Courtney Deposition at pages 117-119.
44 Courtney Deposition at pages 118 and 157-158.

- XXI -



Every person who, under color of any statute,

ordi nance, regulation, custom or usage, of any
State or Territory or the District of Colunbia,
subj ects, or causes to be subjected, any citizen
of the United States or other person within the
jurisdiction thereof to the deprivation of any
rights, privileges or immunities secured by the
Constitution and |l aws, shall be liable to the
party injured in an action at law, suit in equity,
or other proper proceeding for redress.

42 U.S.C. § 1983.

Thus, to state a claimunder Section 1983, a plaintiff
nmust al | ege that defendant, acting under color of state |aw,
deprived plaintiff of a federal constitutional or statutory

right. Chainey v. Street, 523 F.3d 200, 219 (3d Cr. 2008);

Kaucher v. County of Bucks, 455 F.3d 418, 423 (3d Cr. 2006). A

def endant acts under color of state | aw when he exerci ses power

“possessed by virtue of state |aw and nade possi ble only because
the wongdoer is clothed with the authority of state law.” West
v. Atkins, 487 U S. 42, 49, 108 S.Ct. 2250, 2255, 101 L.Ed.2d 40,

49 (1988); Bonenberger v. Plynobuth Township, 132 F.3d 20, 23

(3d Gir. 1997).

Qualified Imunity
Def endants Bowers and Hogan assert that they are
entitled to qualified inmmunity regarding plaintiffs’ Section 1983
claims. Qualified imunity protects governnent officials from
Section 1983 suits under certain circunstances. Qualified

immunity exists to protect officials exercising good faith in
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their discretionary duties fromthe unreasonabl e burdens of
l[itigation. Any potential good from suits agai nst governnment
officials for discretionary acts is outweighed by the chilling
effect such litigation would have on | egitimte governnent

activities. See Butz v. Econonpu, 438 U.S. 478, 506,

98 S. Ct. 2894, 2911, 57 L.Ed.2d 895, 916 (1978); Karnes v.
Skrut ski, 62 F.3d 485, 499 n.13 (3d Gr. 1995).

To overconme an assertion of qualified immunity, a
plaintiff nust satisfy a two-prong test. The court nust “decide
whet her the facts, taken in the Iight nost favorable to the
plaintiff, denonstrate a constitutional violation” and “whether
the constitutional right in question was clearly established.”

Couden v. Duffy, 446 F.3d 483, 492 (3d Cir. 2006).

Courts are no longer required to decide the first prong
of this test before noving on to the second prong, but it is
“often beneficial” for courts to apply the test in this order.

Pearson v. Callahan, 555 U S. _ , 129 S .. 808, 172 L.Ed.2d 565

(2009). The test for whether a constitutional right is clearly
established is “whether it would be clear to a reasonable officer
that his conduct was unlawful in the situation he
confronted....If the officer’s mstake as to what the | aw
requires is reasonable, the officer is entitled to qualified

immunity.” 1d. (internal punctuation omtted).
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Qualified imunity is an immunity fromsuit, not nerely
a defense to liability. Pearson, 555 U S. |, 129 S.C. 808,

172 L. Ed. 2d 565; Saucier v. Katz, 533 U S. 194, 200-201,

121 S. . 2151, 2156, 150 L.Ed.2d 272, 281 (2001). Accordingly,
it is inportant to resolve questions of qualified immunity at the
earliest possible stage of the litigation. Pearson,
555 U.S. __, 129 S.Ct. 808, 172 L.Ed.2d 565; Saucier, 533 U S
at 200-201, 121 S.C. at 2156, 150 L.Ed.2d at 281.

However, the Third Crcuit has explained that

the inportance of resolving qualified i nunity
guestions early is in tension with the reality
that factual disputes often need to be resol ved
bef ore determ ni ng whet her defendant’s conduct
violated a clearly established constitutional
right....A decision as to qualified imunity is
premat ure when there are unresol ved di sputes of
historical facts relevant to the immunity

anal ysi s.

Phillips v. County of Allegheny, 515 F.3d 224, 242 n.7 (3d Cr

2008) (citing Curley v. Klem 499 F.3d 199 (3d Cr. 2007))

(i nternal punctuation omtted).

The normal principles of summary judgnent apply when
qualified imunity is at issue, and it is inappropriate to grant
summary judgnent if there are material factual disputes as to
whet her a constitutional violation has occurred or whether the

constitutional right is clearly established. See Curley v. Kl em

499 F.3d at 208; Estate of Smth v. Marasco, 430 F.3d 140, 148

n.3 (3d Gr. 2005).
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Accordingly, | examne the alleged constitutional
viol ati ons of excessive force, delaying nedical treatnent, and
unl awful seizure and arrest to determ ne whet her defendants
Bowers and Hogan are entitled to qualified inmunity. As we shall
see, neither officer is entitled to qualified inmunity on
plaintiffs’ excessive force claim and both officers are entitled
to qualified immunity on plaintiffs’ clains for delaying nedica

treatnment and for unl awful seizure and arrest.

Excessi ve Force
“An excessive force claimunder § 1983 arising out of
| aw enf orcenent conduct is based on the Fourth Amendnent's
protection from unreasonabl e sei zures of the person.” Goman V.

Townshi p of Manal apan, 47 F.3d 628, 633 (3d Cr. 1995). *“The use

of excessive force is itself an unlawful ‘seizure’ under the

Fourth Amendnent.” Couden v. Duffy, 446 F.3d 483, 496 (3d Cr

2006). Freedom from excessive force is a clearly established

constitutional right. 1d. at 497; D anond v. Phil adel phia,

2007 U.S.Dist. LEXIS 87646, *11 (E.D.Pa. Novenber 28, 2007)
(Diamond, J.). Moreover, “[t]he factors relevant to the
excessive force analysis are well-recogni zed.” Couden, 446 F. 3d
at 497.

To deci de whether the chall enged conduct constitutes
excessive force, | nust determ ne the objective reasonabl eness of

the chal |l enged conduct. 1d. at 496. 1In naking this
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determ nation, | consider the severity of the crine at issue,

whet her the suspect poses an immediate threat to the safety of
the officers or others, whether the suspect is actively resisting
arrest or attenpting to evade arrest by flight, the duration of
the police officers’ action, whether the action takes place in
the context of effecting an arrest, the possibility that the
suspect may be arned, and the nunber of persons with whomthe
police officers nust contend at one tinme. |d. at 496-497; Estate
of Smith, 430 F.3d at 150.

Because “police officers are often forced to nake
split-second judgnents--in circunstances that are tense,
uncertain and rapidly evol ving--about the amount of force that is
necessary in a particular situation,” | consider the perspective
of a reasonable officer rather than using the 20/20 vision of
hi ndsi ght i n eval uati ng reasonabl eness. Couden, 446 F.3d at 497.

View ng the evidence in the |light nost favorable to the
plaintiffs,% as | nust on a notion for sunmary judgnent,
decedent was on the floor with his hands behind his back when two
police officers handcuffed decedent and started beating him One

of the officers hit decedent “between five and ten” tines in the

45 | note that “since the victimof deadly force is unable to

testify, courts should be cautious on sumrary judgment to ensure that the

of ficer is not taking advantage of the fact that the witness nost likely to
contradict his story--the person shot dead--is unable to testify.” Abrahamv.
Raso, 183 F.3d 279, 294 (3d Cr. 1999) (internal punctuation omtted); Vak La
v. Hayducka, 269 F.Supp.2d 566, 580 (D.N.J. 2003) (internal punctuation
omtted).
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head and upper left shoulder with a netal flashlight, and kicked
himin the left side “four or five tinmes.”*

Anot her “five to six” officers struck decedent with
their batons and flashlights, and kicked, hit, and stonped
decedent.4” This beating continued for “three to four, five
m nutes.”*® Decedent remai ned handcuffed and face down during
the entire beating.

After the beating, the police officers grabbed decedent
by the handcuffs and “yanked hi m up” because he wasn’t able to
get up under his own strength.* The police officers threw or
shoved decedent out the door. Decedent suffered severe injuries,
including “blunt force trauma to the head” and a fractured rib.*

Here, plaintiffs presented evidence that decedent posed
no imedi ate threat to officer safety. Decedent did not resist
arrest while defendant police officers beat himfor several
mnutes. “[S]even to eight” police officers entered the house,
where only a couple of people were hone. >

These factors support a finding of excessive force.

This conclusion is further supported by the fact that the

46 Courtney Deposition at pages 80-83.

a1 Courtney Deposition at pages 85-88 and 93-94.

48 Courtney Deposition at page 140.

49 Courtney Deposition at pages 100-101.

50 Land Report at page 3.

51 Courtney Deposition at page 86.
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decedent did not resist arrest while on the ground. See Morrison

v. Phillips, 2008 U S.Dist. LEXIS 71205, *31 (D.N.J.

Septenber 16, 2008); Peschko v. Canden, 2006 U. S. D st.

LEXI S 43871, *17-18 (D.N. J. June 28, 2006); see also Couden,

446 F.3d at 497.
The Third Crcuit’'s decision in Couden is instructive.
| n Couden,

four officers junped on [plaintiff] Adam pointed
guns at his head, handcuffed him and sprayed him
with mace. One of the officers was on top of Adam
with his knee in Adam s back. Although the

of ficers may have believed that Adam was an
intruder at the tine, this level of force was
unnecessary and constitutionally excessive. There
was no evidence that Adam was resisting arrest or
attenpting to flee, and in his affidavit he stated
that he “did what [the officers] told [hin] to do”
because he knew he was “one against a group.” The
police had no reason to believe that Adam was
arnmed or that any acconplice was present, and
there were four officers available to subdue him
if he becane violent. The participation of so
many officers and the use of nace, several guns
poi nted at Adam s head, and handcuffs constituted
excessi ve force against a cooperative and unar ned
subj ect .

Couden, 446 F.3d at 497.

Moreover, on simlar facts, numerous district courts in
this circuit have held that excessive force was used. Courts in
the Eastern District of Pennsylvania have held that they would
find that excessive force was used where “multiple officers beat
and ki cked a handcuffed M. Hamock gratuitously while plaintiffs

were being assaulted,” and where plaintiff did not resist arrest
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yet was forcibly handcuffed and then slamred into parked cars,
sprayed with pepper spray, and hit in the ribs, |legs, and neck

wth clubs. See Hammock v. Upper Darby, 2007 U. S. D st.

LEXI' S 80493, *19 (E D.Pa. COctober 31, 2007) (Davis, J.); Reynolds
v. Smythe, 418 F.Supp.2d 724, 726, 735 (E.D.Pa. 2006) (DuBoi s,
S.J.).

O her district courts in this circuit have denied
def endants’ notions for summary judgnent on excessive force
claims where there was evidence that plaintiff was on the ground,
handcuffed, and not struggling while defendant police officers
repeatedly punched plaintiff in the back, stood on top of him
and sprayed mace in his face, and al so where defendant police
officers hit plaintiff w thout provocation, repeatedly struck
plaintiff while he lay notionless on the ground, and sprayed
plaintiff with pepper spray, “especially considering
[plaintiff’s] claimthat he did not resist arrest once on the

ground.” See Murrison, 2008 U.S.Dist. LEXIS 71205 at *30-31

(D.N.J.); Peschko, 2006 U.S.Dist. LEXIS 43871 at *16-18 (D.N.J.).
In light of the case | aw di scussed above, a reasonable

police officer would not have believed that the force used

agai nst decedent was | egal under the circunstances. Thus,

conclude that O ficers Bowers and Hogan are not entitled to

qualified imunity at this tinme on plaintiffs’ excessive force
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claim® Plaintiffs have submtted evidence which, if credited,
woul d establish the violation of a constitutional right.

Moreover, this constitutional right, freedomfrom excessive
force, is clearly established. Because there are disputed issues
of material fact, | deny summary judgenent to defendants Bowers

and Hogan on plaintiffs’ excessive force claim

Di sputed | ssues of Material Fact
The Third Circuit requires that district court
“di spositions of a notion in which a party pleads qualified
immunity include, at minimum an identification of rel evant
factual issues and an analysis of the law that justifies the

ruling with respect to those issues.” Forbes v. Township of

Lower Merion, 313 F.3d 144, 149 (3d G r. 2002). The district

court nmust “specify those material facts that are and are not

52 Plaintiffs have not presented evidence that O ficers Bowers and

Hogan were the police officers who all egedly used excessive force in beating
decedent. However, the evidence indicates that O ficers Bowers, Hogan, and
Rent schl er were the first police officers to enter the house (Summary I nci dent
Report at pages 8 and 12), and that O ficers Bowers and Hogan were the first
to approach the decedent. (Sunmary |ncident Report at pages 9 and 12-13).

Def endant s concede that O ficers Hogan, Bowers, and Rentschler were the first
officers to arrive at the scene. (Defendants’ Brief at page 8; Defendants’
Facts at paragraph 3).

“[A] reasonable jury could conclude that since the
evi dence. .. places these individuals at the scene of the assault, they were
responsi ble for the use of excessive force.” Qulley v. Elizabeth Gty Police
Departnment, 2006 U.S.Dist. LEXI S 93698, *28 (D.N.J. Decenmber 13, 2006). \Were
“it is undisputed that all of the named officers were in the vicinity” of the
al l eged beating, “[t]he extent of each officer’s participation is thus a
classic factual dispute to be resolved by the fact finder.” Snith v.
Mensi nger, 293 F.3d 641, 650 (3d GCir. 2002). Accordingly, plaintiffs failure
to present evidence that Oficers Bowers and Hogan were the police officers
who al | egedly used excessive force agai nst decedent is not fatal to
plaintiffs’ claim
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subj ect to genuine dispute and explain their materiality.” 1d.
at 146.

There are genui ne di sputes about the followi ng nateri al
facts relevant to determ ni ng whet her defendants are entitled to
qualified imunity on plaintiffs’ excessive force claim They
ar e:

(1) whether decedent resisted arrest;

(2) whether defendant police officers struck
decedent to overcone his resistance, or beat
a cooperating suspect; and

(3) the nature and extent to which defendant
police officers struck decedent.

At trial, a jury will resolve these material factua
di sputes relevant to the question of whether defendants are
entitled to qualified immunity on plaintiffs’ excessive force

claim

Del ayi ng Medi cal Treat nent
Plaintiffs claimthat defendants viol ated decedent’s
constitutional rights by delaying urgently needed nedi cal
treatment. Defendants Bowers and Hogan assert that they are
entitled to qualified inmunity.
Plaintiffs have produced evidence that ten m nutes may

have el apsed between the tine decedent was arrested and when the
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decedent first received nedical care.> However, there is no
evidence in the record that defendants Bowers and Hogan were
involved in the alleged unconstitutional delay of nedical
treat nent.

The uncontradi cted evidence shows that O ficers Burr,
Mayer, Schultz, and Shilling were escorting the decedent down the
bl ock from Courtney’s hone to the police wagon when decedent
becane unresponsi ve and appeared unconsci ous. ® Defendants
Bowers and Hogan were in Courtney’s house at this tine.>®

Because there is no evidence that defendants Bowers and
Hogan were involved in delaying nedical treatnment to the
decedent, there is no material issue of disputed fact as to
whet her defendants Bowers and Hogan viol at ed decedent’s
constitutional rights by delaying nedical treatnent.

Accordi ngly, defendants Bowers and Hogan are entitled
to qualified immunity on plaintiffs’ claimfor del aying nedica

treatnent, and | grant summary judgnent on their behal f.>®

53 Sunmary | ncident Report at page 5; Exhibit Eto Plaintiffs Answer

to Defendants’ Statement of Undi sputed Facts at page 2.

>4 Summary | ncident Report at page 6.

55 Summary |ncident Report at pages 9 and 13.

56 Because | find bel ow that defendants Broad, MMahon, and the City
of Reading are entitled to summary judgnment on plaintiffs’ constitutional
clainms under Section 1983, | grant The Readi ng Defendants’ Mtion for Sumrary
Judgnent as to plaintiffs’ claimfor delaying nmedical treatnent.
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Unl awf ul Sei zure and Arrest
Al though it is not totally clear fromtheir Conpl aint,
plaintiffs appear to bring clains under Section 1983 for
viol ations of the Fourth Arendnent for the allegedly unlawf ul
sei zures and arrests of decedent and Courtney. “The proper
inquiry in a section 1983 claimbased on false arrest...is not
whet her the person arrested in fact commtted the of fense but
whet her the arresting officers had probable cause to believe the
person arrested had conmtted the offense.” Gonman, 47 F. 3d at
634.
The Third Circuit has expl ai ned that
[ p]robabl e cause is defined in terms of facts and
ci rcunstances sufficient to warrant a prudent man
in believing that the suspect had comnmtted or was
commtting an offense....This standard is nmeant to
safeguard citizens fromrash and unreasonabl e
interferences with privacy and to provide | eeway
for enforcing the law in the community’s

protection.

United States v. Boynes, 149 F.3d 208, 211 (3d Cr. 1998)

(internal punctuation omtted).

Pennsyl vani a | aw prohi bits the possession or use of any
sawed-of f shotgun with a barrel |less than 18 inches | ong.
18 Pa.C.S. 8 908. In addition, federal |aw prohibits the
possessi on of any unregi stered shotgun with a barrel |ess than 18
inches long. 26 U.S.C. 88 5845(a), 5861(d). A mmjority of the

Courts of Appeals have held that the presence of a sawed- of f
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shot gun constitutes probable cause that an offense i s being
comi tted. ®

Here, it is undisputed that defendants “found in plain
view a sawed-of f Mossburg 12-gauge shotgun....”®® |t is also
undi sputed that decedent fired a shotgun. The undi sputed facts
and circunstances were sufficient to warrant a prudent man to
bel i eve that decedent had viol ated both Pennsyl vania and federal

law. Accordingly, defendants had probabl e cause to arrest

decedent.
Constructive Possession
Constructive possession is “the ability to exercise a
consci ous dom nion over the illegal [iten]: the power to contro

the contraband and the intent to exercise that control.”

Commonweal th v. Valette, 531 Pa. 384, 388, 613 A. 2d 548, 550

(1992). See United States v. Introcaso, 506 F.3d 260, 270

(3d CGr. 2007). “Such dom nion and control need not be excl usive
but may be shared with others.” 1d. at 271. Constructive
possession may be found in one or nore persons if the contraband

is found in an area of “joint control and equal access.”

57 See United States v. Wade, 30 Fed.Appx. 368, 371-373 (6th Gr.
2002); United States v. Decoteau, 932 F.2d 1205, 1207 (7th Cr. 1991); United
States v. Melvin, 596 F.2d 492, 500-501 (1st Cir. 1979); United States v.
Bills, 555 F.2d 1250, 251 (5th Cr. 1977); United States v. Canestri
518 F.2d 269, 274-275 (2d Cir. 1975); United States v. Story, 463 F.2d 326,
328 (8th Gr. 1972); Porter v. United States, 335 F.2d 602, 607 (9th GCir.
1964) .

58 Def endants’ Facts at paragraph 34; Plaintiffs’ Facts at paragraph
34.
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Val ette, 531 Pa. at 388, 613 A 2d at 550; Commobnwealth v.

Mudrick, 510 Pa. 305, 309, 507 A 2d 1212, 1214 (1986).

Courts have repeatedly found constructive possessi on by
owners and | essees of property where contraband is found.
“Pennsyl vani a consi ders being a | essee or owner of the residence
an inportant factor in establishing dom nion and control over the

contraband.” Jackson v. Byrd, 105 F.3d 145, 149 (3d Cr. 1997).

See, e.qg., Commonwealth v. Sanes, 955 A 2d 369, 374 (Pa. Super.

2008); Seifrit v. Comonwealth, 100 Pa. Commw. 226, 229,

514 A 2d 654, 656 (1986). Where the contraband is in plain view,
courts are nore likely to find constructive possession. See

Mudri ck, 510 Pa. at 309, 507 A . 2d at 1214; United States v. Ross,

2007 U.S. Dist. LEXIS 65096, *23 (E.D.Pa. August 31, 2007)
(Pratter, J.).

As noted above, it is undisputed that defendants found
the shotgun in plain view It is also undisputed that the events
giving rise to this lawsuit occurred in Courtney’ s home. The
undi sputed facts and circunstances were sufficient to warrant a
prudent man to believe that Courtney was conmtting an of fense by
constructively possessing a sawed-off shotgun in his hone.

Accordi ngly, defendants al so had probabl e cause to arrest
Cour t ney.
Because defendants had probable cause to arrest both

decedent and Courtney, plaintiffs cannot succeed on their Fourth
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Amendnent clains for unlawmful seizure and arrest. Accordingly, |
grant summary judgnent to defendants on these clains.

Even if defendants did not have probable cause to
arrest decedent and Courtney, | would still grant summary
judgnent to defendants on the basis of qualified imunity.>
Defendants are entitled to qualified i munity because “a
reasonabl e of ficer could have believed that probable cause
existed to arrest [decedent and Courtney] in light of clearly
established | aw and the information the arresting officers

possessed.” Blaylock v. Gty of Philadel phia, 504 F.3d 405, 411

(3d Cr. 2007) (internal punctuation omtted).

Damagi ng Resi dence, Destroying Property, and Conspiracy
Plaintiffs also allege that defendants violated their
constitutional rights by danaging the Boria residence and
plaintiffs property, and by nmaking public statenments and
produci ng official reports “designed to cover up their unlaw ul
and unconstitutional acts as well as the true cause of Decedent’s
deat h. "% Defendants’ notion for sunmary judgnent does not

address these two cl ai ns.

59 Because | find bel ow that defendants Broad, MMahon, and the City
of Reading are entitled to summary judgnment on plaintiffs’ constitutional
cl aims under Section 1983, | grant The Readi ng Defendants’ Mtion for Summary
Judgnent as to plaintiffs’ claims for unlawful seizure and arrest.

60 Conpl ai nt at page 17.
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Rule 7.1(c) of the Rules of Cvil Procedure of the
United States District Court for the Eastern District of
Pennsyl vania requires that all notions “shall be acconpanied by a
brief containing a concise statenent of the |egal contentions and
authorities relied upon in support of the notion.”

E.D.Pa.RCGV.P. 7.1(c).

“Courts in this District have consistently held the
failure to cite any applicable lawis sufficient to deny a notion
as without nerit because zeal and advocacy is never an
appropriate substitute for case |law and statutory authority in

dealings with the Court.” Anthony v. Small Tube Manufacturing

Corp., 535 F. Supp.2d 506, 511 n.8 (E. D.Pa. 2007) (Gardner, J.)

(i nternal punctuation omtted) (quoting Marcavage v. Board of

Trustees of Tenple University, 2002 U S.Dist. LEXI S 19397,

*10 n. 8 (E.D.Pa. Septenber 30, 2002) (Tucker, J.)); see also

Purcell v. Universal Bank, N. A, 2003 U.S.Dist. LEXIS 547, *8

(E. D. Pa. January 6, 2003) (Van Antwerpen, J.).

Def endants’ notion for summary judgnment does not
contain this required briefing as to these two clains, and
plaintiff did not file a brief. Were a brief is “wholly

i nadequate” a notion will be denied. Purcell, supra, at *8.

Where an issue is not briefed at all by either side, the court

will often choose not to reach it. Bl ack v. Preni er Conpany,

2002 U.S.Dist. LEXIS 12389 *3 n.2 (E. D.Pa. July 8, 2002)
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(MG rr Kelly, S.J.). Accordingly, |I deny defendants’ notion for
summary judgnent as to plaintiffs’ Section 1983 cl ai ns that
defendants violated their constitutional rights by damaging the
Boria residence and plaintiffs’ property, and by making public
statenents and official reports to conceal defendants’ actions

and decedent’s cause of death.

Monel I O ai ns®
Defendants Chi ef Broad and Mayor M Mahon
There is no liability in individual capacity
Section 1983 actions based on a theory of respondeat superior. 2

Heggenmill er v. Edna Mahan Correctional Institution for Wnen,

128 Fed. Appx. 240, 245 (3d Gr. 2005); C.H v. diva,

226 F.3d 198, 201-202 (3d GCir. 2000). Judge Stengel’s
Septenber 17, 2007 Order established as the |law of this case that

for the plaintiffs to be successful in their
personal capacity cl ains agai nst the Mayor and the
Chief of Police, they will have to show that these
def endants were policymakers in the Cty of
Readi ng who established or maintai ned policies,
custons, or practices which directly caused the
constitutional harmto the plaintiffs, and that
they did so with deliberate indifference to the
consequences; or that these defendants personally
participated in violating the constitutional
rights of the plaintiffs, or directed others to
violate those rights, or had know edge of and

61 Monel | v. Department of Social Services, 436 U.S. 658,
98 S.Ct. 2018, 56 L.Ed.2d 611 (1978).

62 As di scussed above, Judge Stengel’s September 17, 2007 Order

struck all reference to defendants Chief Charles R Broad and Mayor Thonas
McMahon being sued in their official capacities.
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acqui esced in the violations of their
subor di nat es.

Judge Stengel’s Septenber 17, 2007 Order at pages 9-10.
“A custom under Monell can usually not be established

by a one-tine occurrence.” Solonon v. Phil adel phia Housing

Aut hority, 143 Fed. Appx. 447, 457 (3d G r. 2005).

Plaintiffs have made only conclusory allegations that
t he Mayor and Chief of Police established or naintained policies,
custons, or practices. Plaintiffs have not put forth any
conpet ent evidence fromwhich a jury could reasonably find in
their favor on this point. As defendants note, “[p]laintiffs
have taken no depositions in this case, nor have they
denonstrated that a policy, practice, or customof the Cty of
Readi ng caused any constitutional harmto them” Defendants’
Brief at page 21. Nor have plaintiffs presented any evi dence of
personal involvenent by the Mayor and Chief of Police. Thus,
plaintiffs  clains against the Mayor and Chief of Police fail to

survive summary judgnent.

Defendant Gty of Reading
In order to sustain a Mnell action, plaintiff nust
identify some policy, procedure, or practice of the Cty that
aut hori zed or endorsed the actions of its officials. Plaintiff
nmust al so show that his injury was proxi mately caused by the

actions of the officials. See Watson v. Abi ngton Townshi p,
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478 F. 3d 144, 156 (3d G r. 2007); Bielevicz v. Dubinon,

915 F. 2d 845, 850-851 (3d Cir. 1990). “A customunder Monell can
usual |y not be established by a one-tinme occurrence.” Sol onon,
143 Fed. Appx. at 457.

A nmunicipality cannot be held vicariously liable for
the constitutional violations of its agents under a theory of

respondeat superior. See Langford v. Atlantic Gty,

235 F.3d 845, 847 (3d Cr. 2000). Minicipal entities are only
i abl e under Section 1983 when execution of a governnent’s policy

or custominflicts the constitutional injury. See Mnell,

436 U.S. at 694, 98 S.Ct. at 2037-2038, 56 L.Ed.2d at 638;
Langford, 235 F.3d at 847.

Plaintiffs have not put forth any conpetent evidence
fromwhich a jury could reasonably find in their favor that sone
policy, procedure, or practice of the Gty of Reading authorized
or endorsed the actions of its officials. As defendants note,
“Ip]laintiffs have conducted no di scovery whatsoever, nor have
they presented any evidence, to develop their clains against the
City of Reading, and thus they cannot present any evi dence that
would allow a jury to find derivative Mnell liability on the
part of the City.”®% Thus, plaintiffs’ Section 1983 clains

against the City of Reading fail to survive summary judgnent.

63 Def endants’ Brief at page 20.
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Count 111 (Survival Act)

Def endants contend that plaintiffs’ survival actions
shoul d fail because defendants did not cause decedent’s death.
Def endant s appear to have confused wongful death and survival
actions.

Pennsyl vani a’s Survival Act provides that “[a]ll causes
of action...shall survive the death of the plaintiff or of the
defendant.” 42 Pa.C. S. 8§ 8302. A wongful death action, on the
ot her hand, is brought “for the death of an individual caused by
t he wongful act or neglect or unlawful violence or negligence of
another if no recovery for the sanme damages clained in the
wrongful death action was obtained by the injured individual
during his lifetinme.” 42 Pa.C.S. 8§ 8301(a).

In Frey v. PECO the Superior Court of Pennsylvania

clearly explained the distinction between survival and w ongful
deat h actions under Pennsylvania | aw

An action for survival damages is conpletely

unli ke the action for wongful death....The
survival action has its genesis in the decedent’s
injury, not his death. 1In the survival action,

t he decedent’s estate sues on behalf of the
decedent, upon clains the decedent coul d have
pursued but for his or her death.... [T]he
survival action sinply continues, in the
decedent’ s personal representative, the right of
action which accrued to the deceased at common
law....In contrast, wongful death is not the
deceased’ s cause of action. An action for
wrongful death may be brought only by specified
relatives of the decedent to recover damages in
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their own behalf, and not as beneficiaries of the
est ate.

Frey v. PECO, 414 Pa. Super. 535, 539, 607 A 2d 796, 798 (1992).
Thus, plaintiffs’ survival actions survive sunmary
judgnment to the sane extent that plaintiffs’ underlying causes of
action which could have been brought by decedent had he |ived
survive summary judgnment. That is, plaintiffs’ survival actions
for excessive force and for danage to the Boria residence and
plaintiffs property under Section 1983 survive defendants’

nmotion for summary judgnent.

Count 1V (Wongful Death)

Count 1V of plaintiffs’ Conplaint alleges a w ongful
death action. As noted above, a wongful death action may be
brought under Pennsylvania |law “for the death of an individual
caused by the wongful act or neglect or unlawful violence or
negl i gence of another if no recovery for the sane damages cl ai ned
in the wongful death action was obtained by the injured

individual during his lifetine.” 42 Pa.C S. § 8301(a). See Woaod

v. Gty of Lancaster, 2009 U . S.Dist. LEXIS 2123, *70 (E.D. Pa.

January 13, 2009) (Dalzell, J.); Black v. Gty of Reading,

2006 U.S.Dist. LEXIS 19014, *26 (E.D.Pa. April 7, 2006)
(Gardner, J.).
Because wongful death is a state law claim qualified

immunity does not apply. Mller v. New Jersey,
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144 Fed. Appx. 926, 929 (3d Cir. 2005). However, wongful death
is a state law tort claimgoverned by the Pennsylvania Political
Subdi vision Tort Clainms Act, 42 Pa.C. S. 88 8541-8564 (“Tort
Clainms Act”). See Black, 2006 U S. D st. LEXIS 19014 at *27,

Bornstad v. Honey Brook Township, 2005 U.S.Di st. LEXIS 19573, *81

n.53 (E. D. Pa. Septenber 9, 2005)(Surrick, J.).

Under the Tort Clainms Act, the general rule is that “no
| ocal agency shall be |liable for any damages on account of any
injury to a person or property caused by any act of the |ocal
agency or an enpl oyee thereof or any other person.” 42 Pa.C S
8 8541. Enployees are liable “only to the sane extent” as their
enpl oyi ng | ocal agencies. 42 Pa.C.S. 8§ 8545. Moreover, an
enpl oyee may claimimmunity if his conduct “was authorized or
required by law, or [if] he in good faith reasonably believed the
conduct was authorized or required by law.” 42 Pa.C S
§ 8546(2).

I f the enployee’s “act constituted a crinme, actual
fraud, actual malice or willful m sconduct,” however, the
imunity does not apply. 42 Pa.C. S. §8 8550. *“In the context of
al l eged police msconduct, ‘wllful m sconduct’ neans that the
police officers conmtted an intentional tort knowi ng that their
conduct was tortious.” Bornstad, 2005 U . S.Dist. LEXIS 19573 at

*81 n. 53.
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The evidence plaintiffs have presented in support of
t heir excessive force claim discussed above, is also sufficient
to create a material issue of disputed fact as to whether the
police officers conmtted an intentional tort knowi ng that their
conduct was tortious. Accordingly, defendants are not entitled
to immunity under the Tort O ainms Act on sunmary judgnent.

Def endants claimthat they are entitled to sumary
judgnment on plaintiffs’ wongful death claimbecause they did not
cause decedent’s death. Defendants rely on the autopsy report of
Dr. Land, which concluded that the cause of decedent’'s death was
accidental and “due to adverse effects of cocaine and its
conplications.”® Plaintiffs expert nedical report was stricken
by nmy Decenber 18, 2008 Order. However, plaintiff Courtney
testified in his deposition that nmultiple police officers

repeatedly struck decedent with their flashlights and batons and

64 Land Report at pages 2-3.

Def endants argue that, followi ng Scott v. Harris, 550 U S. 372,
127 S.¢t. 1769, 167 L.Ed.2d 686 (2007), the court should discredit Courtney’s
deposition testinmony and grant sunmary judgnent to defendants based upon Dr.
Land’ s autopsy report. In Scott, a videotape of the events clearly
contradicted and utterly discredited plaintiff’s version of the facts. The
Supreme Court held that “[w] hen opposing parties tell two different stories,
one of which is blatantly contradicted by the record, so that no reasonable
jury could believe it, a court should not adopt that version of the facts for
purposes of ruling on a motion for summary judgnent.” Scott, 550 U.S. at __
127 S.Ct. at 1776, 167 L.Ed.2d at 694.

Dr. Land’s autopsy report does not reach the level of the Scott
vi deotape. Different conclusions as to the cause of death can easily be drawn
even from agreed upon nedi cal observations. Moreover, as discussed, the
decedent’s injuries observed by Dr. Land are not inconsistent with the beating
Courtney describes. Accordingly, | decline defendants’ invitation to elevate
an autopsy report’s conclusion as to cause of death to the level of a
vi deotape and to grant summary judgment on this basis in the face of disputed
material facts.

- xliv -



ki cked, hit, and stonped on him® This testinmony is sufficient
to create a material issue of disputed fact as to the cause of

decedent’s death

Expert Medical Testinony Not Required
Plaintiffs do not have an expert w tness to opine on

t he cause of decedent’s death because | struck the report of
plaintiffs’ former expert, Dr. John Shane, and ruled that he
could not testify, for reasons | enunerated above in this

Opi nion. Neverthel ess, Pennsylvania courts do not require expert
medi cal testinony “where death (or injury) is so imediately and
directly, or naturally and probably, the result of accident that
t he connection between them does not depend solely on the
testimony of professional or expert witnesses.” Furnan v.
Franki e, 268 Pa. Super. 305, 308, 408 A 2d 478, 479 (1979)

(quoting Tabuteau v. London Guarantee & Accident Conpany,

Limted, 351 Pa. 183, 186, 40 A 2d 396, 398 (1945)).

“The law is well established that expert testinony is
not necessary where the cause of an injury is clear and where the
subject matter is within the experience and conprehension of |ay

jurors.” Montgonery v. Bazaz-Sehgal, 568 Pa. 574, 590,

798 A.2d 742, 752 (2002).

65 Courtney Deposition at pages 85-88 and 93-94.
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Moreover, a jury may reasonably infer that defendants’
actions caused the death of decedent w thout expert nedi cal
testi nony, even though decedent’s nedical condition also could

have contributed to his death. In MCoy v. Spriggs, the Superior

Court of Pennsylvania held that expert nedical testinony was not
required to establish that decedent’s death froma ruptured bl ood
vessel was caused by the exertion of a friendly westling match,
even t hough decedent “had di seased sclerotic blood vessels which
made them nore susceptible to rupture.” 102 Pa. Super. 500,

157 A 523 (1931). That court expl ai ned:

True, Dr. Ransey did testify that deceased had

di seased sclerotic blood vessels which made them
nore susceptible to rupture, but that fact does
not defeat a right to conpensation....It is a
matter of common know edge that westling requires
unusual exertion, which, the doctor testified,

i ncreases the blood pressure, which, in turn, may
result in a rupture of a blood vessel, and, as
here, cause death. The physical strain and death
i medi ately followi ng present an intimate relation
bet ween the cause and effect of the cerebral

henorr hage. . ..

Here, defendants’ expert Dr. Land concluded that the
interaction of having an enlarged heart, excited delirium and
cocaine toxicity, and engaging in a physical struggle, caused

decedent’s death.® However, Dr. Land al so noted that

66 Land Report at page 3.
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[d]uring a struggle, there is a nmassive rel ease
of ...chem cal s [which] cause increased rate in
force of contraction of the heart, increased
conduction velocity, and increased bl ood pressure;
all of these events in turn increase the oxygen
demand of the heart....It is well established that
there is a very high risk of cardiac arrhythm a as
cat echol am nes rise and potassi um drops.

Land Report at page 2.

| ndeed, this is consistent with a lay juror’s conmon
sense know edge of nedicine: Wen you exert yourself, your heart
rate increases. Thus, a jury could reasonably find that
def endants’ actions caused decedent’s death w thout expert
nmedi cal testinony, even if decedent had an enl arged heart and
cocaine in his system when he di ed.

I f Courtney’s testinony is credited, a jury could
reasonably find that decedent’s death was so i medi ately and
directly, or naturally and probably, the result of defendants’
excessive force that expert nedical testinmony is not necessary.
Pennsyl vani a courts have not required expert nedical testinony
where the decedent died shortly after suffering severe physical
i njuries.

In Mars v. Phil adel phia Rapid Transit Co., a man was

struck by a trolley, dragged under the car for twenty-three feet,
and pronounced dead shortly thereafter. 303 Pa. 80, 88,

154 A 290, 292 (1931). An autopsy was not performed and there
was no nedical testinony as to the cause of death. Mars, 303 Pa.

at 82, 154 A 290. The Supreme Court of Pennsylvania held that
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“the death of plaintiff’s decedent was due to the street car
striking himand pushing himalong the rail for 23 feet is a fact
deduci bl e as a reasonable inference fromthe facts and conditions
directly proved.” Mars, 303 Pa. at 88-89, 154 A at 292.

More recently, in Furman v. Frankie, a bar-goer was

sl apped by the bartender and hit on the forehead with a beer
bottl e, causing her to bleed from her nose and nout h.
268 Pa. Super. 305, 307, 408 A . 2d 478, 479 (1979). She was found
dead a few hours later. Furnman, 268 Pa. Super. at 308, 408 A 2d
at 479. The Pennsyl vani a Superior Court held “that the testinony
offered by plaintiff reasonably tended to prove circunstances
sufficient, wthout nedical testinony, to make out a prim facie
case that the death of decedent was caused by the injuries she
received in the tavern and the events occurring subsequent
thereto.” 1d.

Here, as discussed above, plaintiffs have presented
evi dence that decedent was on the floor and handcuffed while
multiple police officers repeatedly struck decedent with their
flashlights and batons, and kicked, hit, and stonped on decedent.
A jury crediting this evidence could reasonably find that this
beati ng caused decedent’s death wi thout resorting to expert
medi cal testinony.

“Where the disability conplained of is the natural

result of the injuries a jury may be permitted to so find, even
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in the absence of expert opinion.” Paul v. Atlantic Refining

Conpany, 304 Pa. 360, 364, 156 A. 94, 95 (1931). Death is a
natural result of the severe beating plaintiffs allege.

Moreover, there is evidence in Dr. Land s autopsy
report which, drawi ng all reasonable inferences in favor of the
plaintiffs, tends to corroborate Courtney’s deposition testinony.
Dr. Land’s autopsy report noted that decedent had “blunt force
trauma to the head,” a fractured rib, and “handcuff-like traum
to the left wist.”® Dr. Land al so noted various abrasions on
decedent’s head, arns, and legs.®® This evidence |lends further
support to my conclusion that a jury could reasonably find that
def endants’ actions caused decedent’s death.

Courts are nore willing to allow plaintiffs to recover
w t hout presenting expert nedical testinony on causation where
the injuries appeared imedi ately after the incident, rather than

a significant tinme later. MArdle v. Panzek, 262 Pa. Super. 88,

93-94, 396 A 2d 658, 661 (1978). “The factor of immediacy is
specifically stressed by several cases.” 1d.

Here, decedent’s injuries were i medi ately apparent,
and it is undisputed that decedent was pronounced dead on arrival

at the hospital.® The i medi acy of decedent’s injuries (and

67 Land Report at page 3.

68 Land Report at pages 5-7.

69 Def endants’ Facts at paragraph 19; Plaintiffs’ Facts at
par agraph 19.
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death) further supports ny conclusion that plaintiffs do not need
expert medical testinony on causation to survive sunmmary judgnment
in this case.

At this time, defendants are not entitled to i nmunity
under the Torts ClaimAct on plaintiffs’ claimfor wongful
death. Plaintiffs have presented evidence sufficient to create a
material issue of disputed fact as to the cause of decedent’s
death. Accordingly, | deny defendants’ notion for summary

judgnent as to plaintiffs’ claimfor wongful death.

Count V (Intentional Infliction of Enotional Distress)

Al t hough the Suprenme Court of Pennsylvania has “never
expressly recogni zed a cause of action for intentional infliction
of enotional distress,” it has cited Section 46 of the
Rest atenent (Second) of Torts “as setting forth the m ni mum
el enents necessary to sustain such a cause of action.” Taylor v.

Al bert Einstein Medical Center, 562 Pa. 176, 181, 754 A. 2d 650,

652 (2000).
Where extrene and outrageous conduct is directed at a
third person, the actor is liable

if he intentionally or recklessly causes severe
enotional distress

(a) to a nmenber of such person's immediate famly
who is present at the tine, whether or not such
distress results in bodily harm or



(b) to any other person who is present at the
time, if such distress results in bodily harm

Id. (quoting Restatenent (Second) of Torts § 46(2)).

The Suprene Court of Pennsylvania has explicitly
enphasi zed that presence at the scene of the conduct is an
“essential element which nust be established.” Taylor, 562 Pa.
at 182, 754 A .2d at 653. Here, it is undisputed that plaintiffs
Boria and Ayala were “not present and did not witness any portion
of the incident.”’™ Thus, plaintiffs Boria and Ayal a cannot
recover for intentional infliction of enotional distress.
Accordingly, | grant defendants’ notion for sunmary judgnent as
to plaintiffs Boria’s and Ayala’ s clains for intentional
infliction of enotional distress.

Plaintiff Courtney was present at the scene and
wi tnessed the incident. However, “Pennsylvania requires that
conpet ent nedi cal evidence support a claimof alleged intentional

infliction of enotional distress.” Bougher v. University of

Pittsburgh, 882 F.2d 74, 80 (3d Cir. 1989); see Kazatsky v. King

David Menorial Park, Inc., 515 Pa. 183, 197, 527 A 2d 988, 995

(1987). Thus, “[e]xpert nedical testinony is required to
establish a claimfor intentional infliction of enotional

distress.” Shiner v. Mriarty, 706 A 2d 1228, 1239 (Pa. Super.

1998); see Barbour v. Conmonwealth, 557 Pa. 189, 194,

70 Def endant s’ Facts at paragraphs 43-44; Plaintiffs’ Answer to
Def endant s’ Statement of Undi sputed Facts (“Plaintiffs’ Facts”) at
par agr aphs 43-44.



732 A 2d 1157, 1160 (1999); Bolden v. SEPTA, 21 F.3d 29, 35
(3d Gir. 1994).

Courtney has presented no conpetent nedical evidence to
support his claimfor intentional infliction of enotional
distress. In his deposition, Courtney testified that he attended
a single one hour counseling session shortly after the
incident.” Plaintiff Courtney further testified that he had not
seen any ot her counselors except for his “famly physician..

[t] hrough Readi ng Hospital,” but that he had not been there for
over a year and did not talk specifically about the incident with
t hem 72

Courtney also testified that, since the incident, he
has suffered “two m ni-strokes” and has had difficulty
sl eeping.” Courtney’s deposition testinony clearly does not
satisfy Pennsylvania' s requirenent that there be conpetent
medi cal evidence in support of a claimfor intentional infliction
of enotional distress. Accordingly, | grant defendants’ notion
for summary judgnent as to Courtney’s claimfor intentional
infliction of enotional distress.

Plaintiffs also attenpt to aver a claimfor intentional

infliction of enotional distress on behalf of the decedent. As

e Courtney Deposition at pages 115-118.

2 Courtney Deposition at pages 117-119.

3 Courtney Deposition at pages 118 and 157-158.



wi th Courtney, however, plaintiffs have presented no conpetent
medi cal evidence in support of this claim Accordingly, for the
reasons discussed in regard to Courtney above, | grant

def endants’ notion for sunmary judgnent as to decedent’s claim

for intentional infliction of enotional distress.

Counts VIl (False Arrest) and VIl (False |nprisonnment)

Al t hough not totally clear fromthe Conplaint,
plaintiff Courtney appears to bring clains for false arrest and
false inprisonment for his allegedly unlawful arrest under state
tort |aw

Fal se arrest and fal se i nprisonnent provide the closest
analogy to a Section 1983 claimfor an arrest in violation of the

Fourth Amendnent. Wallace v. Kato, 549 U S. 384, |

127 S. . 1091, 1095, 166 L.Ed.2d 973, 980 (2007). “False arrest
and fal se inprisonment overlap; the former is a species of the
latter.” 1d. Both false arrest and fal se inprisonnent require
proof that the police | acked probable cause to arrest. G onman,
47 F.3d at 634, 636.

As noted above in ny discussion of plaintiffs’ Fourth
Amendnment clains for unl awmful seizure and unlawful arrest, the
undi sputed facts show t hat defendants had probabl e cause to
arrest Courtney. Accordingly, plaintiff Courtney cannot succeed
on his false arrest and false inprisonnent clains, and | grant

summary judgnent to defendants on these clains.



Even if defendants did not have probable cause to
arrest Courtney, | would still grant summary judgnent to
def endants on the basis of the Tort Cains Act.’® Under the Tort
Clains Act, an enployee may claimimmunity if his conduct *“was
aut hori zed or required by law, or [if] he in good faith
reasonably believed the conduct was authorized or required by
law.” 42 Pa.C.S. 8 8546(2). Defendants are entitled to immunity
under the Tort C ainms Act because, even if their arrest of
Courtney were not in fact |lawful, defendants reasonably could

have believed that their conduct was authorized by |aw

Fictitious John Doe Defendants

Plaintiffs nanmed fictitious defendants John Does 1-X as
defendants in all counts of the Conplaint. The case law is clear
that fictitious parties nmust eventually be dismssed, if

di scovery yields no identities. Hondes v. FDIC, 137 F.3d 148,

155 (3d Cir. 1998); Guerra v. GVAC LLC, 2009 U. S.Dist.

LEXI S 13776, *25 (E.D.Pa. February 20, 2009) (Davis, J.);

Scheetz v. Morning Call, Inc., 130 F.R D. 34, 37 (E. D. Pa.

1990) (Cahn, J.).
Thi s case conmenced on Septenber 29, 2006. Judge
Stengel s Schedul ing Order dated Septenber 18, 2007 ordered

di scovery to be conpleted by Decenber 14, 2007. Judge Stengel’s

4 Qualified i munity does not apply to state |aw clains, including

torts such as false arrest and false inprisonnent. Mller v. New Jersey,
144 Fed. Appx. 926, 929 (3d Cir. 2005).
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February 19, 2008 Order granted defendants an additional sixty
days fromthe date of the Order to conplete all fact discovery.
As of the date of this Opinion, discovery has been closed for
sone tinme, but plaintiffs have not identified the John Doe
defendants. Therefore, | dismss the fictitious defendants John

Does 1-X fromthis action.

CONCLUSI ON

For all the foregoing reasons, | grant in part and deny
in part The Readi ng Defendants’ Mbdtion for Summary Judgnent.

Specifically, | grant the notion as to plaintiffs’
federal constitutional clains under Section 1983 in Count | for
del ayi ng nmedi cal treatnment, unlawful seizure and arrest, and
plaintiffs’ various Mnell clains. | also grant the notion as to
plaintiffs’ state-law clains for negligence and negli gent
supervision (Count I1), intentional infliction of enotional
distress (Count V), negligent infliction of enotional distress
(Count VI), false arrest (Count VII) and fal se inprisonnent
(Count VII1).

Because all cl ainms agai nst them have been di sm ssed,
di sm ss defendants Chief Charles R Broad, Mayor Thomas MMahon
and the Gty of Reading as parties to this action. In addition,
| dismiss the fictitious defendants, John Does |-X, because
di scovery has closed without plaintiffs identifying those

def endant s.



| deny the notion for summary judgnent as to
plaintiffs’ federal Section 1983 constitutional clains in Count |
for excessive force, unlawful danage to the residence and
destruction of property, and conspiracy. | also deny the notion
as to plaintiffs’ state clainms under the Pennsyl vania Survival

Act (Count I11) and the Pennsylvania Wongful Death Act (Count

V).
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